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UNITED STATES DISTRICT COURT 
SCUThiKN DISTRICT 0? NEW YORK 


J -s*' I"•’ .7 
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** *■? 


UNITED STATES OF AMERICA, 


- v- 


HERIBSRTO PROSPER and 
ANGEL ISAAC, . 


Defendants. 


X 


FIRST COUNT 


INDICTMENT 

72 Cr. 



Tha Grand Jury charges* 

1. From on or about tha 2nd day of August 1972 

and continuously thereafter up to and including tha I5th 

day of September, 1972 in the Southern District of New 

York, H5RI3SRT0 PROSPER and ANCEL ISAAC, tha defendants 

and others to tha Grand Jury unknown, unlawfully t 
. *» 

intentionally and knowingly combined, conspired, 
conrederated and agreed together and with each othar to 
violate Sections 812, 841(a)(1) and 841(b)(1)(A) of 
Title 21, United States Code, 


2. It was part of said conspiracy that tha 
said defendants unlawfully, intentionally and knowingly 
would distribute and possess with intent to distribute 
Schedule I and II narcotic drug controlled substances 

the exact amount thereof baing to tha Grand Jury unknown 

\ 

in violation of Sections 812, 841(a)(1) and 341(b)(1)(A) 
of Title 21, United Statas Code, 


A 


\ 









Nr : cr 

72-3315 


OVERT ACTS 


a *\ 


In pursuance of the said conspiracy and to 
efract tne objects thereof, the following overt acts 
were committed in the Southern District of New York: 

1* 0n September 13, 1972, ANGEL ISAAC net 
with HZRIB2RT0 PROSPER. 

2. On September 13, 1972, ANGEL ISAAC 
Introduced Robert Joura to HERI3ZP.T0 PROSPER. 

3. On September 13, 1972, ANGEL ISAAC 
displayed samples of cocaine hydrochloride to Robert 


Joura. 


(Title 21, United States Coda, Sections S12 
S41(a)(l) and 841(b)(1)(A).) 


SECOND COUNT 


The Grand Jury further charges: 

On or about the 14th day of September, 1972, 
in the Southern District of New York, HERI3ZRT0 PROSPER 
and ANGEL ISAAC, the defendants, unlawfully, intentionally 
and knowingly did possess with intent to distribute a 
Schedule II controlled substance, to wit, approximately 
126.4 grams of cocaine hydrochloride. 

(Title 21, United States Code, Sections 312, 

841(a)(1) and 841(b)(1)(B), and Title 18, 

United States Coda, Section 2.) 


THIRD COUNT 


The Grand Jury further charges: 

On or about the 4th day of October, 1972 in 
the Southern District of New York, HERI3ERT0 PROSPER, 


i 










r 



v 

\ 


the defendant, unlawfully, intentionally and knowingly 
did possass with intent to distributa a Schedule II 
controlled substance, to wit, approximately 248.3 
grams of cocaine hydrochloride. 

(Title 21, United States Coda, Sections 812, 
841(a)(1) and 841(b)(1)(B).) 

FOURTH COUNT 


The Grand Jury further charges: 

On or about the 13th day of November, 1972 
in the Southern District of New York, HERI3SRT0 PROSPER, 
the defendant, unlawfully, intentionally and knowingly 
did possess with intent to distribute a Schedule II 
controlled substance, to wit, approximately 533.6 


grams of cocaine hydrochloride. 


(Title 21, United States Cote, 
841(a)(1) and 841(b)(1)(B).) 


Sections 812, 




> 






FIFTH COUNT 



Tha Grand Jury further charges: 

On or about the 2nd day of August, 1972 in 
the Southern District of New York, ANGEL ISAAC, the 
dezendant, unlawfully, intentionally and knowingly did 
possess with intent to distribute a Schedule II 
controlled substance, to wit, .38 grams of cocaine 
hydrochloride. 

(Title 21, United States Coda, Sections 812, 
841(a)(1) and 341(b)(1)(B).) 



l-'jQL .. L 

WHITNEY/NORTH SEYMOUR, JR. 
United States Attorney 
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MR. SIEGcL: I received the Government's 
papers in opposition approximately two days ago, on 
Monday. And I received Mr. Prosper's affidavit yesterday 

THE COURT: That is beside the point. Mr. 

Isaac either was not candid with you — well, that isn't 
right. lou said that you had the tape. 

MR. SIEGEL: That's correct, your Honor. 

THE COURT: You must have known that the tape 
related to this so-called incident at Prosper's house. 
There was no chronological excuse for not having the 
affidavit of your client as to what took place at that 
house. 

I suppose what he would say is that he was 
^old that Prosper lied on the stand. I suppose that is 
what the a jidavit would say. 

I am going to cut it short. I think I am 
going to deny the notion and I am going to deny the motion 
for a new trial. I am going to deny the motion for an 
evidentiary hearing. I am going to, of course, deny the 
application for releasing Mr. Isaac on bail. 

Lot me just put a statement on the record. 

Ihe defendant Isaac has moved, as the earlier discussion 
at this hearing shows, for relief based on the alleged 
recantation of the testimony of one Heriberto Prosper, who 
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acted as a Government witness at the trial of the 
narcotics case against Isaac. 

In support of the application, Isaac has 
submitted his own affidavit of February 8, 1974, and an 
affidavit of one Juan Denizard dated the same date. 

These affidavits state that there was a 
conversation in the first week of January 1974, apparently 
or allegedly participated in by Isaac, Denizard and 
Prosper. It appears that this occurred on the subway. 

I assume that by this time Mr. Prosper, who 
had been sentenced on a guilty plea, was out on parole and 
Mr. Isaac was not yet incarcerated because the decision on 
the appeal from his criminal conviction had not yet come 
down, but he was not yet in prison. 

Isaac was tried in July of 1973 and was found 
guilty on two counts of possession of cocaine with intent 
to distribute. He was sentenced to concurrent sentences of 
four years in prison. In addition, there was a count of 
conspiracy. His sentence of four years in prison was 
concurrent on all three counts. 

He appealed and his conviction was firmed 
without opinion by the Court of Appeals on January 9, 1974. 
Going back to the record on the application for a new trial, 
the affidavits of Isaac and Denizard state that at the 
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conversation in the first part of January 1974, Mr. 

Prosper said that his testimony at the trial was the 
result of information and cohersion on the part of the 
federal authorities. 

Isaac and Denizard state that Prosper said at 
that conversation that in fact Isaac was not involved in 
the crime. Isaac's motion papers also attach a copy of a 
letter from one — 

MR. SIEGEL: fdwin Montalvo, your Honor. 

THE COURT: — to Mr. Siegel dated February 3, 
1974, saying that Montalvo had talked to Prosper at the 
West Street Detention Center in September of 1973. 

According to Montalvo, Prosper at that time 
said that he had been threatened by the federal agents 
with actions against his family and that this is why he 
"framed Angel." 

The Government has submitted an affidavit from 
Mr. Prosper dated March 28, 1974. Prosper states flatly 
in the affidavit that what he testified at the trial was 
the truth. 

Nowhere ir. the affidavit does he indicate any 
recantation of his trial testimony. He states that if he 
were called to testify again, he would testify in the same 
way as he testified at the first trial. 
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Prosper states that on cr about December 20, 
1973, he met Isaac and Denizard on the subway. Isaac 

asked Prosper to help him. Prosper said that he could 
not help Isaac. 

According to Prosper^ affidavit, after that 
meeting, Isaac phoned Prosper at his residence two or three 

times and in February 1974, Isaac came over to Prosper's 
home. 

According to Prosper, Isaac asked Prosper to 
change his testimony, which Prosper refused to do. 

Prosper's affidavit says that a few days later, Isaac 

again came to his home with another person and Prosper 
told them both to leave. 

Prosper denies ever telling Montalvo that he 
had testified falsely as a result of pressures by the 
Government. 

The rule in this circuit is that alleged 
recantations of testimony are looked upon with great 
skepticism, U.S. vs. Troche, 213 F. 2d 401. 

The Court of Appeals in that case also stated 
that it is proper to decide motions for retrial on the 
questions of alleged recantation, that it is proper in 
appropriate circumstances to decide such motions on 
affidavits, without the calling of witnesses. 
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2 In n y view in the present situation, there is 

3 | no warrant for holding an evidentiary hearing. The fact 

4 is that Mr. Prosper has not recanted. The statements or 

5 alleged statements to Isaac and to Montalvo do not amount * 

6 |j to a recantation. 
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Even if I were to accept as fact that Prosper 
told Isaac and Montalvo that Prosper had testified falsely 
under Government pressure, this would not be enough to 
create grounds for a new trial. The circumstances of such 
interviews are obviously suspect. 

It would be perfectly natural for a person in 
Prosper's position to make some kind of temporizing 
remarks to simply placate Isaac and Montalvo on the 

occasion of what would obviously be extremely embarrassing 
meetings. 

Inus, statements made by Prosper on such 
occasions would be almost meaningless. 

The fact is that we have a sworn affidavit of 
Prosper in which he reaffirms his trial testimony and 
indicates that he did not in fact make any recantation in 
his discussions with Isaac and Montalvo. 

One of the necessities for granting a new trial 
in a situation of alleged recantation is that the Court 
must be reasonably well satisfied that the testimony given 
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